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THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

Nos. 47646-2019, 47647-2019,

47648-2019, 47649-2019

& 47650-2019

Plaintiff-Respondent,

Kootenai County Nos.
CR-2012-15694, CR-2014-2586,

V.
vvvvvvvvvv

JACOB RUSSELL MOORE

,

RESPONDENT’S BRIEF

Defendant-Appellant.

Has Moore

failed to

CR-2014-22191, CR-2014-228 1 8
& CR-2017—23434

show

that the district court

abused

its

discretion in revoking his

probation and imposing his underlying sentences in ﬁve cases?

ARGUMENT
Moore Has

Failed

Show That The District Court Abused Its Discretion
And Imposing His Underlying Sentences

In

Revoking His

Probation

A.

Introduction

The extensive procedural

history of Moore’s offenses, riders, and probation Violations

culminating in the revocation 0f his probation and imposition 0f sentences in ﬁve cases follows.

In 2013,

Moore pled

methamphetamine, and

vehicle, (3) possession 0f

2012-15694.

guilty t0 (1) felony eluding a police ofﬁcer, (2) possession 0f a stolen

(4) possession

of cocaine in case number CR-

Moore was sentenced

(47646 R., pp.71-81, 89-90.)

ﬁve

t0

ﬁxed, on the ﬁrst two counts, and seven years, with one year ﬁxed, 0n the
placed 0n a

rider,

and then

In January 2014,

(in July

years, With

last

one year

two counts — and

2013) 0n probation.1 (47646 R., pp.94-97, 99-100.)

Moore was charged With

Violating his probation in his

traveling out ofthe district or state in order t0 abscond 0r

ﬂee from supervision. (47646

Moore was charged

108.) Prior t0 his admission t0 that Violation,

2012 case by

in case

R., pp. 1 07-

number CR-2014-2586

with three felonies and a persistent Violator enhancement, and subsequently pled guilty t0
possession of methamphetamine (Count
correctional facility (Count 2).

Moore

in his

2014 case

to

rider,

seven years, With ﬁve years ﬁxed, on Count

him on a

Violating his probation in the

concurrent with the 2014 case.

completing his

and possession of a controlled substance

rider, the court

Moore was charged

in a

(47647 R., pp.31-33, 69-70.) In April 2014, the court sentenced

indeterminate) 0n Count 2, and placed

Moore admitted

1)

placed

in early

rider.

2012

and the court placed him 0n a second

case,

(47646 R., pp.1 18-120.)

Moore on probation

November 2014 With

Sun

and ﬁve years ﬁxed (zero

(47647, pp.82-85.) At the same hearing,

In September 2014, after

in both cases.

(47647 R., pp.99-100.)

Violating his probation

check in With the local probation and parole ofﬁce upon his
(2) failing to reside at the Rising

1,

facility as directed,

arrival in

and

(3)

by

(1) failing t0

Boise following his

rider,

absconding from supervision.

(47647 R., pp.104-105.) Moore admitted those Violations. (47647 R., pp.1 12-1

13.)

In January

2015, before any resolution 0f those allegations were had, Moore was charged in two separate

1

Moore had completed a rider
“Conﬁdential Documents Volume

in 2008.
1

(PSI, pp.4, 9 (contained in electronic ﬁle entitled

CR-20 1 4-228 1 8.pdf’).)
2

In case

cases.

number CR-2014-22191 charged Moore with making a

pp.61-63.) Pursuant t0 a plea agreement, 0n

threat

March

23, 2015,

Moore pled

In case

CR

number

(47649 R., pp.49-50.)

agreement With the

14-22818, the state charged

(methamphetamine) with

substance

enhancement.

intent

Moore pled

to

deliver,

to

state, the persistent Violator allegation

ﬁve years ﬁxed, with zero years indeterminate,

number CR-2014-22191, and 25

years, With

him on a rider

being

placed

for

cases,

Moore 0n probation

from

a

and a persistent Violator

by

R., pp.57-60.)

cases, the district court sentenced

making a

ﬁve years ﬁxed,

false

bomb

threat in case

for possession 0f a controlled

number CR-2014-228 1 82 — and placed

CR-2012-15694 and CR-2014-2586.
in all four cases.

November 2015, Moore was charged with

terminated

(47648 R.,

(47649 R., pp.66-70.) The court also placed Moore 0n a concurrent

two probation Violation

rider, the court

In

in both cases.

false

Moore With possession of

was dismissed. (47649

substance (methamphetamine) with intent to deliver in case

rider in the

making a

R.,

guilty to the substantive charge and,

At a joint sentence/disposition hearing on Moore’s four

Moore

guilty to

and the remaining charges and sentence enhancement were dismissed.

pp.68-69, 72-73.)

controlled

threat,

and possession 0f drug paraphernalia, With a persistent Violator allegation. (47648

obstruction,

bomb

bomb

false

in-patient

methamphetamine and heroin

treatment

at

(Id.)

After his

(47649 R., pp.74-75.)

Violating probation in his four cases

Good Samaritan due

use, (2) failing t0 appear for supervision

to

his

by

(1)

continued

and absconding,

(3)

admitting ingesting methamphetamine on three occasions and being dishonest with his probation
ofﬁcer, and (4) failing t0 appear for
R., pp. 102-104;

2

The

47647

district court

random drug and alcohol

R., pp.136-138;

47646

testing.

R., pp.188-190.)

In

(47649 R., pp.80-82; 47648

December 2015, another

set

of

ordered the sentences in both cases to run consecutive to each other, and

consecutive to the two probation Violation cases. (47649 R., p.68.)
3

Reports of Violation were ﬁled against Moore, asserting (1) he committed the crimes of attempted
strangulation, domestic battery,

two days. 47649

and frequenting, and

R., pp.105-106;

47648

(2)

R., pp.1 16-1 17;

he admitted using methamphetamine 0n

47647

R., pp.161-162;

47646

R., pp.21 1-

212.)

At a February 20 1 6 hearing, Moore admitted all but one of the Violations

in the

two Reports

of Violation — the allegation that he committed the crime 0f attempted strangulation. (47649 R.,
pp. 127.)

R.,

At the end of an evidentiary hearing,

pp.130-13 1 .) The court then ordered

pp.131-132.)

Moore ﬁled

the four cases.

all

the district court found that allegation true. (47649

the sentences in

all

four cases be imposed. (47649 R.,

a Rule 35 motion, Which the court granted

(47649 R., pp.133-145.) After his

rider, the court

by placing him on a

rider in

placed Moore on supervised

probation. (47649 R., pp. 146-147, 150-15 1 .)

In

March 2017, a Report of Probation Violation

the Mental Health Court

Program

alleged that

Moore was terminated from

for non-compliance with the rules.

(47649 R., pp.160-162.)

After admitting the Violation in his four cases, the district court again placed

Moore on

a rider,

followed by releasing him 0n supervised probation 0n September 21, 2017. (47649 R., pp.166172, 176-177.)

In January 2018,

Moore was charged With possession of methamphetamine and drug

paraphernalia, with a persistent Violator allegation, and With Violating his probation based

offenses. (47649 R., pp.183-184;

guilty t0 possession 0f

allegation

47650

R., pp.66-68.) Pursuant t0 a plea agreement,

on those

Moore pled

methamphetamine and the remaining charge and sentence enhancement

were dismissed; he also admitted Violating

his probation in his four prior cases

committing those crimes. (47650 R., pp.70-74, 77-78; 47649 R., p.198.)

by

In a joint hearing, the district court sentenced

three years ﬁxed, for possession of

including his 2008 rider).

Moore

rider (not

(47650 R., pp.81-84.) The court also placed Moore 0n a concurrent

his rider, the court

imposed

all

(47650 R., p.85.) Moore ﬁled a Rule 35 motion, and 0n

program

December 20, 20 1 8,

the court held an evidentiary hearing

in place.

0f the rider review hearing instead.

Moore had

treatment program and placed

(47649 R., pp.200-201, 203-206.) After

of his sentences because he did not have a

structured treatment

considered testimony that

an underlying seven years, with

methamphetamine, and placed him 0n a sixth

rider for Violating his probation in the four prior cases.

Moore completed

to

on that motion, deeming

At

(47650 R., pp.91-97, 113.)
recently been accepted into the

him on supervised probation

it

a continuation

that hearing, the court

Good Samaritan

for four years in all

ﬁve

in-patient

cases.

(47650

R., p.1 12-1 14.)

On August
probation in
(2) using

all

30, 2019, a Report 0f Probation Violation alleged that

ﬁve cases by

methamphetamine

2019, (4) failing to

move

(1)

in

May 2019,

into his mother’s

alcohol testing on 25 occasions.

October 29, 2019

(ﬂ

being terminated from the

47650

(3) using

Good Samaritan

Moore

violated his

treatment program,

methamphetamine multiple times

house as required, and

in

(5) failing t0 report for

August

drug and

(47650 R., pp.132-133.) Following an evidentiary hearing on

R., pp.152-158), the district court

probation “as alleged” in the Report 0f Probation Violation
dispositional order revoking his suspended sentences

found Moore in Violation of

(id.,

p.148—149), and entered a

and imposing his underlying sentences

(id.,

pp.148—150).

Moore ﬁled another Rule 35 motion for leniency 0n all ﬁve cases. (47650 R., pp.160-161 .)

On December

9,

2019, the

district court

entered a

Memorandum

Decision and Order

(etc.)

dismissing Moore’s Rule 35 motions in regard to the four oldest cases because they were

“successive” Rule 35 motions, which are prohibited.

(47650 R., pp.180-181.)

The court

also

denied Moore’s Rule 35 motion in regard t0 his 2017 offense (CR-2017-23434) 0n the merits.

(47650 R., pp.181-185.)

Moore ﬁled

a timely Notice 0f Appeal in each of the

ﬁve

cases.

(47650 R., pp. 187-191,

197-202; 47649 R., pp.308—3 15, 321-329; 47648 R., pp.320-327, 333-346; 47647 R., pp.368—375,

380-389; 47646 R., pp.419-427, 432-441.)

On

Moore “does not

appeal,

challenge the district

court’s ﬁndings that he violated a condition of his probation in each 0f his cases.

Moore submits that the district court abused its
brief, p.6.)

The ﬁve appeals have been

Rather, Mr.

discretion

by revoking his probation.” (Appellant’s

consolidated.

(2/24/20 “Order Granting Motion to

Consolidate.”)

Standard

B.

Of Review

In reviewing the district court’s decision to revoke probation, the Court employs “a two-

step analysis.”

State V. Sanchez, 149 Idaho 102, 105,

First, the appellate court

Li.

233 P.3d 33, 36 (2009)

(citation omitted).

determines “whether the defendant violated the terms 0f his probation.”

If the appellate court determines “that the defendant has in fact violated the terms

probation, the second question

The decision

mic,

to

is

What should be the consequences 0f that

revoke probation

is

Violation.” Li.

within the sound discretion of the court.

164 Idaho 110, 113, 426 P.3d 461, 464 (2018).

“A

district court’s

decision

is

233 P.3d

at

36

(citation omitted).

When

a

trial

State V.

Le

decision t0 revoke

probation Will not be overturned 0n appeal absent a showing that the court abused
San_chez, 149 Idaho at 105,

0f his

its

discretion.”

court’s discretionary

reviewed on appeal, the appellate court conducts a multi-tiered inquiry t0 determine

Whether the lower court:

(1) perceived the issue as

one 0f discretion;

(2) acted within the

boundaries 0f such discretion; (3) acted consistently with any legal standards applicable t0 the

speciﬁc choices before

it;

and

(4)

reached

its

decision

by an

exercise 0f reason.

State V. Herrera,

164 Idaho 261, 270, 429 P.3d 149, 158 (2018).

Moore Has Shown N0 Abuse Of The

C.

On

Moore does not

challenge the determination that he violated the terms of his

(Appellant’s brief, p.6.)

probation.

discretion

appeal,

by revoking

The

district court

did not abuse

revocation, the focus of the inquiry

State V.

Rather,

Moore

asserts that “the district court

his probation. (Appellant’s brief, p.6.)

executed the underlying sentences in

probation.

District Court’s Discretion

When

discretion

ﬁve of his

all

is

its

abused

Moore’s argument lacks
it

its

merit.

revoked Moore’s probation and

cases. In reviewing the propriety

the conduct underlying the

trial court's

Morgan, 153 Idaho 618, 621, 288 P.3d 835, 838

(Ct.

of a probation

decision to revoke

App. 2012).

determining whether t0 revoke probation a court must consider whether probation

is

“In

meeting the

objective of rehabilitation while also providing adequate protection for society.” State V. Upton,

127 Idaho 274, 275, 899 P.2d 984, 985

(Ct.

App. 1995)

concludes from the defendant’s conduct that probation
then probation

may be

revoked.

ﬂ

State V.

(citation omitted). Ifthe court reasonably

is

not achieving

its

rehabilitative purpose,

Mummert, 98 Idaho 452, 454-55, 566 P.2d

1110,

1112-13 (1977). Contrary t0 Moore’s assertions 0n appeal, a review of the record shows the court
did not abuse

its

discretion in revoking his probation.

The record shows
The

state relies

that probation

upon the procedural

forth in the “Introduction” herein, t0

in

was not achieving

its

intended purpose of rehabilitation.

history of Moore’s conduct from 2013 through 2019, as set

show that Moore

continually committed

non-compliance with probation as each of his ﬁve cases proceeded.

itself,

that

showing a

total failure

he be law-abiding)

after

by Moore

t0

comply With

new crimes and was

That record speaks for

the requirements 0f probation (including

being given six rider opportunities to d0

so.

Contrary to his argument

0n appeal

(ﬂ Appellant’s brief, pp.7-8), the assurances of his Good Samaritan Program mentor

and his probation ofﬁcer

that

Moore was ﬁnally motivated

t0

complete in-patient drug abuse

treatment and comply with probation conditions, d0 not negate his conduct over the span 0f eight

The

years of blown opportunities.

district court

ﬁnally reached the end of its patience with Moore,

stating:

I’m not going to retain jurisdiction. There’s been a lot 0f riders that have
been utilized in the past, and What is particularly troubling for me is after all these
years and all these treatment interventions, mental health court, Good Samaritan,
multiple riders, you’re still struggling With addiction, and I get it that not everybody
recovers

When

regression.

were the

they would like

The most

to,

but

I

don’t see this as progress.

serious felonies that

last ones, the

bomb

threat

I

see this as

you committed that were assigned t0

and the possession with

me

intent to deliver.

I’m very worried about your deﬁance that you’ve shown as far as where
you chose to live When you’re on probation. Imean that’s — I’m not persuaded by
[defense counsel’s] argument that you didn’t Willﬁllly commit these Violations
because you were using. I disagree. While it may be hard for you to not use, it’s
not impossible for you t0 not use, but it’s not hard t0 make it to a drug test, and you
failed that repeatedly. It’ s not hard for you to follow your probation ofﬁcer’ s order,
and it’s not hard to do the right thing and go back to Good Samaritan. You ’ve shown
over the years an ability t0 be very dishonest and manipulative, and now it’s just
outright deﬁance. Additionally, there’s anger towards your mom and girlfriend
that concerns me, so Ihave t0 keep our community safe, and I’m — I really question
whether

I

can do that anymore.

Ithink I’ve been as patient with you as Ihave anybody else in the eighteen
years I’ve been doing this. Ithink your probation ofﬁcer was patient with you, and
I’m not persuaded With the argument that just because your probation ofﬁcer tells

miss anymore [sic] tests, that doesn’t equate to permission to use 0r
permission to miss your past tests. That’s not the way it works.

you not

(TL, p.70, L.5

to

— p.71, L.14

(explanation and emphasis added).)

Based 0n the tortured eight—year history of Moore’s performance while 0n probation
following six riders, as well as the district court’s evaluation that Moore’s attitude had progressed
to the point

of “outright defiance,” the court had n0 Viable option other than revoking Moore’s

probation and imposing his sentences. Because Moore’s conduct demonstrates that his probation

was not

successfully achieving the goal 0f rehabilitation or providing adequate protection for

society, the court’s decision to

revoke probation and impose his sentences was not an abuse 0f

discretion.

CONCLUSION
The

state respectfully requests this

Court to afﬁrm the

district court’s

order revoking

probation and imposing sentences in each 0f the ﬁve cases.

DATED this

10th day of September, 2020.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General
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